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Foreword

Brexit poses many challenges for businesses, none less so than in the employment space where the change of status 
of EU citizens has led to great uncertainty among employers. The British Irish Chamber of Commerce prides itself on 
the advice and guidance we give to our members as they navigate through the uncertainty  
of Brexit. 

We are therefore very happy to be associated with such practical and concise information as contained in this guide. 
The team at Fragomen has captured many of the key concerns of our members and provided clear and practical 
information on what the issues are and how employers should face them. 

While a lot of uncertainty surrounds Brexit, it is almost certain that the freedom of movement of workers between the 
UK and EU will be fundamentally changed on exit. In preparation for such a scenario, it is essential that employers 
engage with these changes and inform themselves of the new procedures that will be coming into operation. This 
includes engaging with employees who might potentially be impacted by this change. 

This guide is a great first step in this process and the British Irish Chamber working with Fragomen will be on hand to 
provide employers with any further information that may be required. 

John McGrane
Director General 
British Irish Chamber of Commerce 
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How to talk about Brexit  
and immigration
As uncertain as Brexit is, it is entirely possible to understand and plan for the implications for your employees and 
job candidates. There may or may not be a deal, but either way there are things you can do now to make a positive 
difference for their lives and your business. This guide sets out what you can do as an employer.

We refer to Europeans throughout the guide. For these purposes we are talking about nationals of EU Member States, 
the EEA Member States and Switzerland.  

This guide should not be treated as legal advice and we would urge anyone intending to plan for Brexit and 
immigration to check the law or speak to an expert. Nevertheless, we hope that the contents of this paper get you off 
on the front foot.

Your elevator pitch. We have provided top level information on how you can talk about Brexit and 
immigration quickly, irrespective of the audience.

If there is a deal. Europeans living in the UK before 1 January 2021 will be able to stay permanently, 
once they have been here for five years but they will need to make an application for settled or pre-
settled status. We set out their entitlement to status and the key points they need to understand.

If there is no deal. The terms will differ if there is not a deal, but Europeans living in the UK before 
Brexit should still be able to settle and stay permanently. Those entering between Brexit and 1 
January 2021 will be able to stay for at least for three years. We set out what a no deal Brexit will 
mean in practice.

The settled status process in the UK. We set out broadly what to expect from the Settled Status 
Scheme and the key steps that applicants will follow.

The timeline. Dates matter, so we have provided a timeline setting out what is likely to happen 
and when.

Your other key messages. Broadly speaking there are three groups of people you will need to 
speak to and they will be most interested in two scenarios. We set out what you can say to senior 
leadership, your employees and to job candidates if there is a Brexit deal and if there is not a deal.

Planning for any outcome. You can plan on the basis that a deal will be agreed but be ready 
to pivot if it isn’t. We set out the key steps you can take, tethering them to known government 
milestones with contingency arrangements, just in case.

The UK government is planning a new immigration system from 1 January 2021. We have 
summarised the high level plans released by government, setting out how things will work for 
Europeans and non-Europeans alike.

Ireland will be different. Common Travel Area rules mean that Irish nationals will still be able 
to live and work in the UK after Brexit, as will UK nationals in Ireland. That said, these things are 
never simple and we have outlined the key UK Ireland considerations.



© 2019 Fragomen, Del Rey, Bernsen & Loewy, LLP, Fragomen Global LLP and affiliates. All rights reserved.4

If there is a deal:
Policy and process in the UK

EU nationals will be expected to make an application for settled status where they have lived in the 
UK for five years or more, have not spent over six months overseas in any 12 month period and do not 
have a serious criminal record.

Non-EU family members will also need to apply for pre-settled or settled status, although the process 
may take longer and it is expected that passports will need to be submitted.

The UK and governments of EEA countries and Switzerland have formally agreed this will apply to 
British nationals.

Applications are expected to be decided in two to three weeks and applicants will not necessarily 
need to submit their passports, if they have confirmed their identity using the Home Office Settled 
Status app.

EU nationals who already hold permanent residence will need to apply for the new settled status.

First applications for pre-settled and settled status should be submitted no later than 30 June 2021 
(other than in some family cases). The Home Office will accept subsequent settled status applications 
after this as people clock up five years residence.

The UK and EU have agreed that EU nationals who are residing in the UK before 1 January 2021 will 
be able to continue their residence, despite Brexit and an end to free movement.

Those with under five years residence will be able to apply for pre-settled status before switching to 
settled status when they reach the five year mark. The Home Office will make criminality checks for 
both of these applications.

On 21 January 2019 the scheme was opened to resident EU citizens (but not British citizens) with a 
valid EU passport and the non-EU citizen family members of an EU citizen and you have a biometric 
residence card. It was opened to EEA and Swiss nationals along with others from 30 March 2019.

The Home Office will decide on the seriousness of a criminal record on a case by case basis, but 
broadly speaking it will mean extended or repeated prison sentences.
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If there is a deal:
Policy and process in Europe

British citizens will be expected to make an application for settled status where they have lived in a 
EU Member State for five years or more, have not spent over six months overseas in any 12 month 
period and do not have a serious criminal record.

It is not yet clear how long it will take particular Member States to consider the applications.

A similar agreement is expected between the UK and EEA countries and Switzerland.

Non-EU family members will also be able to apply for pre-settled or settled status.

The cost of the application will not exceed the charge that a Member State would impose on their own 
citizens to issue similar documents, for instance a passport.

The UK and EU have agreed that British citizens who are residing in an EU Member State before  
1 January 2021 will be able to continue their residence and employment, despite Brexit and an end to 
free movement rights of British people in the EU.

Those with under five years residence will be able to apply for pre-settled status before switching to 
settled status when they reach the five year mark. Member State governments will make criminality 
checks for both of these applications.

Applications for pre-settled and settled status should be submitted no later than 30 June 2021. 
Member State authorities should continue to accept applications beyond that date.
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If there is not a deal:
The UK position
• The UK Government has released plans for immigration if no deal is agreed for Brexit, set for  31 October 2019. 

• The policy would apply between free movement ending and a new immigration system being introduced before 1 
January 2021 (‘the interim period’).

• Free movement would end after a no deal Brexit, although, precisely when is not clear. 

• Europeans in the UK would be able to continue to enter and would be allowed to stay and to work for three 
months.

• Those intending to stay for over three months would need to apply for three years of European Temporary Leave 
to Remain.

• At the end of the three years they would need to apply for a fresh permission to stay in the UK under the new 
immigration regime.

We know We don’t know We can assume

That Europeans will be admitted for an 
initial three months and will need to apply 
for European Temporary Leave to Remain 
during that period.

The policy paper does not say how they 
will apply or what it will cost.

That they will make use of the Settled 
Status system, given that they will be 
assessed on much the same criteria:

• Eligibility – did they enter during this 
interim period?

• Identity – are they EU, EEA, Swiss or 
a non-EU family members?

• Suitability – do they have a serious 
criminal record?

There will be a fee for European 
Temporary Leave to Remain.

What the fee will be but the immigration 
Health Surcharge will not apply.

It will cost between £65 (the original cost 
of settled status) and the cost of a three 
year work visa (currently approx. £610). 

European Temporary Leave to Remain 
will be limited to three years, after which 
time Europeans will need to apply in a 
different category.

Which visa categories it will be possible 
to switch into.

That it will be possible to move to a 
skilled worker visa but it may not be 
possible to move to the planned interim 
one year visa for lower skilled (and 
other) workers, given the government’s 
emphasis on skill.

European Temporary Leave to Remain will 
not lead to Indefinite Leave to Remain.

Assuming that it will be possible to switch 
into other visa categories - whether time 
spent with this permission will count 
towards the residency period required for 
Indefinite Leave to Remain if you switch to 
a new visa category which does in itself 
lead to settlement.

It seems likely that time spent under 
European Temporary Leave to Remain 
would count to Indefinite Leave to 
Remain, but we would not rely on this 
assumption until more policy has been 
released.

Non-EU family members will be able to 
enter during the interim period and will 
need to apply for a Family Permit, as now.

Whether they will then apply under the 
same system as their family member.

They most likely will, although evidence 
will need to be provided to confirm their 
relationship.

UK POLICY – WHAT IS KNOWN, NOT KNOWN AND CAN  
BE ASSUMED
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If there is not a deal:
The position in Europe
The free movement rights of UK nationals would end immediately after a no-deal Brexit. 

THAT WOULD MEAN:

1

2

3

4

5

EU Member States have set grace periods during which UK nationals living in Europe need to register 
their status, and possibly make a work permit (or similar) application

There is a risk that some people will not qualify for a work permit and have to stop working

Cross border workers, e.g. a person living in Germany and working in Austria will face particular 
difficulties

New entrant workers after Brexit will need a work permission and that will take time

Business travellers will need to understand whether their activities are acceptable as a visitor

To complicate things there are different time 
periods to apply for a new status.
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Work permit lead times vary in the EU and can take a long time:

And immigration in Europe is also complicated:

The Restrictive Practices Heat Map is designed to give you a bird's eye view of the world of immigration rules.

The scores provide a comparative measure of the extent to which different countries restrict a company’s ability to transfer or hire a foreign national to work temporarily. It is
not an attempt to objectively define which countries are open versus which are restrictive; it just compares countries with each other for illustrative purposes. The higher the
indicated score, the more restrictive a country is, comparatively speaking.

Factors include: eligibility requirements on the company and the foreign national, limitations on the types of positions, the degree of certainty that authorization will be
approved, government processing time and fees, the complexity of the process, the rights attached to the authorization including the length of stay and hidden costs or risks
such as penalties and the level of corruption.

Disclaimer: This document is for informational purposes only and does not constitute legal advice.
© December 2018 Fragomen, Del Rey, Bernsen & Loewy, LLP, Fragomen Global LLP and affiliates.

Restrictive Practices: Europe

United Kingdom

Sweden

Russia

Luxembourg

Israel

Ireland

France

Cyprus

Czech Republic

Netherlands

Montenegro

Kazakhstan

Switzerland

Denmark
Lithuania

RomaniaSlovenia
Hungary Moldova

Slovakia

Portugal

Bulgaria

Belgium

Georgia

Belarus

Norway

Albania

Estonia

Finland

Iceland

Poland

Austria

Turkey

Latvia

Spain

Malta

Italy

Score (Out of 100)
35 or less

36 - 40

41 - 45

46 - 50

51 or more
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Settled or pre-settled status granted with appeal rights if an application is refused

The process to be followed in the 
UK whether or not there is a deal

Passport

or

OVER FIVE  
YEARS =
SETTLED  
STATUS

UNDER  
FIVE YEARS =
 PRE-SETTLED 

STATUS

CRIMINAL
CHECK

The Home Office will only 
refuse a European person if 
they are a serious criminal

Eric and Jean are EU nationals and 
want to apply for settled or pre-

settled status

They could download the Home 
Office Settled Status app  

to confirm identity or send  
their passports to the Home Office

The application will be made online
The Home Office will check their  

tax record to see how long 
they’ve been here

Scan and send other 
evidence if they have been 
here for longer than their 

tax record shows
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The proposed UK timeline
If there is a deal Date If there is no deal

Settled status scheme becomes available 
for select groups

21 January 2019
Settled status scheme becomes available 

for select groups

Settled status scheme becomes available 
for all qualifying people

29 March 2019
Settled status scheme becomes available 

for all qualifying people

New entrant Europeans and their family 
members can apply for pre-settled and 

then settled status, just as those in the UK 
before Brexit can

 31 October 2019 –  
31 December 2020 New entrant Europeans and their family 

members are granted three months entry 
and can apply for three years leave to 

remain

Brexit Day

 31 October 2019
Brexit Day

31 December 2020
Deadline for presettled status and settled 

status applications

Proposed new immigration  
system introduced

1 January 2021
Proposed new immigration  

system introduced

Deadline for presettled status and settled 
status applications

30 June 2021

All dates are subject to change
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Key messages for key audiences:
If there is a deal
SENIOR LEADERSHIP

EUROPEANS WORKING IN THE UK

Brexit is uncertain, but a lot is known about citizens’ rights and what it means for our people and our 
job candidates.

If you are in the UK before 1 January 2021 you will be able to stay.

This is known as the Settled Status Scheme and the law says that European people and their family 
members will be granted status so long as they are in the UK before those relevant dates, they do not 
have a serious criminal record and a small number of other conditions are met.

The applications are online and the government has said that they want to approve them.

If there is a deal, European people living in the UK before 1 January 2021 should be able to stay 
permanently once they have five years residence, but they will need to make an application.

If you’ve lived here for five years you can apply for settled status, if not you would apply for presettled 
status and then move to settlement after five years.

We can help our employees and job candidates by explaining their entitlements, the process they 
should follow and directing them to make timely applications.

You will need to apply before 30 June 2021.

If you are making an application you should take a look at the Home Office website.
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Key messages for key audiences: 
If there is not a deal
SENIOR LEADERSHIP

EUROPEANS WORKING IN THE UK BEFORE BREXIT

A lot is known about citizens rights and what it means for our EU citizens and our job candidates 
under no a deal Brexit.

If you are in the UK before 31 October 2019 you will be able to stay.

The law says that European people and their family members will be granted status so long as they 
are in the UK before those relevant dates, they do not have a serious criminal record and a small 
number of other conditions are met.

The applications are online and the government has said that they want to approve them.

If there is no deal European people living in the UK before Brexit should be able to stay permanently 
and to make an application – this is known as the settled status scheme.

If you’ve lived here for five years you can apply for settled status, if not you would apply for pre-
settled status and then move to settlement after five years.

Those entering between Brexit and 1 January 2021 will be granted three months leave to enter 
and will be able to apply for a further three years stay in the UK. They will then need to switch to a 
different immigration category if they want to stay longer but it is not clear how or who would qualify.

You will need to apply before 1 January 2021.

We can help our employees and job candidates by explaining their entitlements, the process they 
should follow and directing them to make timely applications.

If you are making an application you should take a look at the information we are making available 
and take a look at the Home Office website.
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CANDIDATES AND THOSE WHO ENTER THE UK AFTER BREXIT

If you cannot travel to the UK before Brexit and you intend to stay in the UK for more than three 
months, you will need to apply for European Temporary Leave to Remain.

European Temporary Leave to Remain does not entitle you to stay in the UK permanently but you may 
be able to move to a different immigration category after three years.

The government has not set out who can switch categories, but we expect that certain criteria will 
apply. We will provide more information when it is available, most likely before Brexit.
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Right to work checks in the UK in 
the event of a deal or no deal

WHAT IS CURRENTLY REQUIRED? 

WHAT HAPPENS IF THE UK LEAVES WITH A DEAL?

WHAT HAPPENS IF THE UK LEAVES WITHOUT A DEAL?

• All employers need to conduct a right to work check on any new employee in the UK, on or before day 
one of employment. Where the employee has a time limit on their UK visa the employer needs to carry 
out a follow up check upon expiry of that visa. 

• The existing system requires employers to complete a physical check of an employee’s right to work. 
This requires the employee to provide an original form of immigration permission (a complete list of 
acceptable documents can be found here - https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/774286/Right_to_Work_Checklist.pdf), for the employer 
to examine in the presence of the employee and take a copy to be certified and held on file. 

• On 28 January 2019 the Home Office completed the roll out of their online right to work system. In 
addition to a manual right to work check it is now possible to complete right to work checks online 
- https://www.gov.uk/prove-right-to-work. This system can be used in place of a physical check but 
is currently only available to employees holding a biometric residence permit or EU pre-settled and 
settled status. 

• The Home Office has confirmed that until the end of the transition period on 31 December 2020 
employers do not have to check (or re-check for current employees) that their European employees 
have applied for or been granted pre-settled or settled status. This means it will be sufficient for you to 
complete a physical right to work on your European national employee’s passport or national ID card on 
day one of employment, providing a statutory defence for the duration of the individuals employment 
(under current regulations). 

• Notwithstanding this, one category of visa holder that is permitted to use the online right to work 
checking system are EU nationals holding pre-settled or settled status. After being granted either status 
the employee can apply for a code (here: https://www.gov.uk/prove-right-to-work) which they can share 
with you, enabling you to access the online right to work system record for that employee. 

• At the end of the transition period it is very likely the Home Office will issue new guidance for employers 
on the additional checks, if any, you will need to complete on European employees either with pre-
settled/settled status and those with a visa issued under the new immigration regime. 

• Despite some initial confusion, on 28 January 2019 the Home Office confirmed that in the event of a no 
deal Brexit they will not be imposing any further right to work check responsibilities on employers. 

• They have confirmed that employers will not have to start distinguishing between EU citizens who were 
resident in the UK before 31 October 2019 and those arriving after this date. Instead employers will be 
able to continue relying on passports and national ID cards for European nationals during the period 
before the new system is introduced in 2021. 

• Once the UK’s new border and immigration system is introduced in 2021 employers will need to 
check EU citizens’ right to work using the Home Office’s online right to work check system, but not 
retrospectively. 
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Planning in the UK for any  
outcome: Brexit with a deal
It is only right that employers contingency plan for a no deal or delayed Brexit. No deal in particular carries serious 
risks that you need to be prepared for. Right now the UK government’s position is that there will be a deal and many 
(but by no means all) commentators believe that Parliament feels the same. We recommend that you contingency plan 
for no deal, but you can also use this plan for a more orderly, planned Brexit.

Impact Audience Message Action

21 January 2019: 
Settled Status made 
available to some 
Europeans in the UK. 

Employees

You can stay, but you must 
make an application, this is how 
to apply and we will provide 
guidance

Communicate, guide and direct 
employees

31 October 2019: Brexit 
Day – the UK leaves 
the EU

Employees, 
Leadership

You can stay, but you must 
make an application, this is how 
to apply and we will provide 
guidance

Registration on Application 
Support

Throughout 2019: Likely 
to be announcements 
on settled status in the 
UK

Leadership
We are monitoring reports and 
we will advise on any risks or 
impacts

The media, Fragomen alerts, 
Fragomen guides

Early 2020: New UK 
immigration system 
announced?

Leadership

We understand how immigration 
will be managed after Brexit, the 
impact on our business and what 
needs to be done

Map policy against staffing 
needs. Ensure gaps and 
consequences are fully 
understood with contingency 
plans in place

Throughout 2020: 
Preparation for a new 
UK immigration system 
and for UK nationals to 
enter EU countries as 
third country nationals

Leadership

We understand how immigration 
will be managed after Brexit, the 
impact on our business and what 
needs to be done

Fully understand the proposed 
policies and have a plan in place 
to make them work for your 
business

Consider whether to speed up 
moves

31 Dec 2020: Last day 
of free movement for UK Leadership/HR

Free movement ending will make 
things more difficult but we have 
a grip on it

Communicate the issues and 
your plans to the business

1 January 2021: 
A whole new UK 
immigration system and 
UK nationals subject to 
EU immigration control 

Leadership

Prepare for the complexity that 
the new UK immigration system 
and the end of freedom of 
movement will bring

Put your plans into practice

30 June 2021: Deadline 
for applications for pre-
settled or settled status 
in the UK

Employees
Ahead of the deadline: the 
deadline is looming, you  
must apply

Explain importance of applying, 
tracking the expiry of pre-settled/ 
temporary status and making a 
follow up application, if needed
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Planning for any outcome: 
Brexit with no deal
KEY POLICY POINTS
• Employees and job candidates in the UK before Brexit will be able to stay and will need to make an application for 

Settled or Pre-Settled Status. 
• Those entering after Brexit when free movements ends, would be granted an initial three months entry. They 

would then need to apply for three years European Temporary Leave to Remain.

KEY RISKS
• If Europeans in the UK before Brexit don’t apply for Settled Status or Pre-Settled Status on time they could find it 

harder to take a job, rent a flat and access services. 
• If Europeans entering after no deal Brexit don’t apply for European Temporary Leave to Remain they may be living 

and working in the UK illegally.
• Some holders of European Temporary Leave to Remain may be limited to three years stay.

ACTIONS
• Educate employees on process and direct applications.
• Ensure that people understand their entitlements, particularly where there is a risk they can not stay permanently.
• Plan your communications around known Government milestones.
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A new immigration system as 
proposed in the 2018 White Paper
THE GOVERNMENT IS CONSULTING ON THE  
FOLLOWING PROPOSALS 
1. There will be a single system for EU and non-EU nationals, although there will be particular carve outs or 

flexibilities for some countries.

2. The new Skills Based System (SBS) system will be simpler and faster than our existing Points Based System 
(PBS) – there will be no cap or resident labour market test, permanent work visas will be available for RQF3 
Level (A-Level) roles and sponsorship will be simplified.

3. A new transitional route will be introduced until at least 2025 to allow workers from certain low risk nationalities 
to come and undertake work in the UK at all skill levels, for a fixed period of 12 months.

4. The UK government is encouraging consultations with businesses to understand the impact of various 
proposed changes which include: the minimum salary level for Tier 2 (General) migrants, shortage occupation 
roles, the business visit visa rules and the new temporary route.

5. The UK government is increasingly leaning towards digital systems to manage the entire immigration process 
for individuals and employers, with an emphasis on data sharing between government departments such as 
DWP and HMRC.

6. EU nationals will be able to visit the UK without applying for a visa in advance, although in time an electronic 
travel authorisation will be introduced.

YOUR MESSAGE TO THE BUSINESS
The UK immigration system will change on 
1 January 2021 and EU nationals intending 
to live and work in the UK will need work 
permission.

It will be harder and more expensive to bring 
in skilled EU nationals and will most likely 
take at least three to four weeks.

There is a real risk that businesses will 
need to pay at least £30,000 to any 
workers sponsored from 2021 – we need 
to understand what that would mean and 
whether to engage with government.

The Government will introduce a temporary 
short term visa category designed to 
ease difficulties employers may face with 
recruitment post-Brexit as there will be no 
skill-level requirement. The visa will be limited 
to 12 months and will incur a cooling-off 
period at the end of that stay. This category 
will only be open to specific nationalities.

Skilled workers will continue to be able to 
enter the UK and stay permanently if they 
secure a Tier 2 General Visa, although the 
name may change.

We should not need to worry about business 
visits – Europeans will be able to enter the 
UK without a visa.
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Brexit: UK and Ireland
All eyes are on European and UK citizens who need to register their status, but we must not forget that Ireland is 
different. Under the current legislative framework and proposed arrangements, Brexit will not have any effect on the 
residency rights of Irish citizens living in the UK or UK nationals living in Ireland. It might have implications for their non-
EEA family members. This advice assumes that the UK and EU will reach a deal for Brexit. A no deal Brexit will likely 
change the position for non-EEA family members in the UK and Ireland, in which case please contact Fragomen for 
more advice or check our website for updates. 

This is what you need to know:

IRISH CITIZENS IN THE UK

UK CITIZENS IN IRELAND

Irish citizens: No change. Irish citizens will be able to reside and work and will not need to undergo 
any immigration process.

UK citizens: No change. UK citizens will be able to reside and work and will not need to undergo 
any immigration process.

European family members of UK citizens: No change. All European family members will continue to 
be able to reside and work and will not need to undergo any immigration process.

A child born in the island of Ireland (including Northern Ireland) before 1 January 2005 is an Irish 
citizen, independent of the nationality of the parents.

A child born in the island of Ireland (including Northern Ireland) on or after 1 January 2005 is an 
Irish citizen if he/she has a UK citizen parent.

Due to the UK and Ireland’s shared history many UK citizens might also have an entitlement to Irish 
citizenship due to ancestry, by way of Foreign Birth Registration.

Non-European family members of UK citizens: Any such family members already in Ireland enjoy 
residence rights under the current EU free movement rules until 1 January 2021 (the end of the 
transition period). Until then, these family members can come to Ireland without restrictions and 
apply for status under EU free movement rules upon arrival. They can build their rights towards 
permanent residency (which is usually acquired after five years of legal residence) in Ireland. From 1 
January 2021 a new immigration regime will be in place between the EU and the UK. The admission 
criteria and other conditions will have to be agreed upon between the EU and the UK.

European family members of Irish citizens: Any European family members will need to apply for 
status. That will be settled status if they have been here for five years or pre-settled status if they 
have been here for less time and entered before 31 December 2020. 

Non-European family members of Irish citizens: They will also need to apply for status. Unlike 
Europeans, they will need evidence of their relationship with the Irish citizen. Family members can 
also apply under the immigration rules. On balance, we think this will often be less helpful than the 
settled status scheme but we can advise on a case by case basis.
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MORE ABOUT FRAGOMEN
To learn more about how we can help you with your immigration needs

and challenges, please visit: www.fragomen.com.
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